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Supreme Court of Minnesota.
In rethe Marriage of Kelly Jo PIKULA, Respond-
ent,
V.
Dana David PIKULA, Appellant.
No. C6-83-1393.

Nov. 8, 1985.

Wife appealed from judgment of marriage dissolu-
tion entered in the County Court, Crow Wing
County, Robert J. Ryan, J. The Court of Appeals,
349 N.W.2d 322, reversed, and discretionary re-
view was granted. The Supreme Court, Wahl, J,,
held that: (1) evidence was sufficient to support tri-
al court's findings regarding each parent's fitness as
custodial parents, and (2) absent determination of
which, if either, parent was primary caretaker of
children at time dissolution proceeding was com-
menced, findings were insufficient to support award
of custody to husband.

Affirmed in part, reversed in part and remanded.
West Headnotes
[1] Child Custody 76D €~921(1)

76D Child Custody

76DXI11 Appeal or Judicial Review

76Dk913 Review
76Dk921 Discretion
76Dk921(1) k. In General. Most Cited

Cases

(Formerly 211k19.3(7), 211k19.3(6))
Appellate review of custody determinations is lim-
ited to whether trial court abused its discretion by
making findings unsupported by evidence or by im-
properly applying law. M.S.A. § 518.17.

[2] Child Custody 76D €~>919

76D Child Custody

76DXI111 Appeal or Judicial Review
76Dk913 Review
76Dk919 k. Trial De Novo. Most Cited

Cases

(Formerly 211k19.3(6))
De novo review of entire record is not appropriate
upon appeal of custody determination. M.S.A. §
518.17.

[3] Child Custody 76D €=2922(1)

76D Child Custody
76DXI111 Appeal or Judicial Review
76Dk913 Review
76Dk922 Questions of Fact and Findings

of Court
76Dk922(1) k. In General. Most Cited
Cases
(Formerly 211k19.3(7))

Trial court's findings in custody proceeding must be
sustained unless clearly erroneous. M.S.A. § 518.17

[4] Evidence 157 €~2571(1)

157 Evidence
157X11 Opinion Evidence
157X11(F) Effect of Opinion Evidence
157k569 Testimony of Experts
157k571 Nature of Subject

157k571(1) k. In General. Most
Cited Cases
Trial court in custody proceeding is not required to
adhere to expert testimony of custody evaluator and
professional counselors, where trial court believes
testimony is outweighed by other evidence.

[5] Child Custody 76D €469

76D Child Custody
76DV 111 Proceedings
76DV111(B) Evidence
76Dk466 Weight and Sufficiency
76Dk469 k. Fitness or Conduct of Par-
ent. Most Cited Cases
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(Formerly 134k301)
Evidence was sufficient to support findings regard-
ing each parent's fitness as custodia parent in cus-
tody proceeding.

[6] Child Custody 76D €==44

76D Child Custody
76DII Grounds and Factorsin General
76DI1(B) Factors Relating to Parties Seeking
Custody
76Dk44 k. Primary Caregiver. Most Cited
Cases
(Formerly 134k298(1))

Child Custody 76D €=-923(1)

76D Child Custody

76DXI11 Appeal or Judicial Review

76Dk913 Review
76Dk923 Harmless Error
76Dk923(1) k. In General. Most Cited

Cases

(Formerly 134k312.6(9))
Awarding custody to nonprimary parent without
strong reasons which relate specifically to primary
parent's capacity to provide and care for child may
constitute reversible error, where primary parent
has given child good care. M.S.A. § 518.17.

[7] Child Custody 76D €44

76D Child Custody
76DII Grounds and Factorsin General
76DI1(B) Factors Relating to Parties Seeking
Custody
76Dk44 k. Primary Caregiver. Most Cited
Cases
(Formerly 285k2(2))
“Primary parent rule,” which affords primary parent
preference in custody proceedings, is gender neut-
ral; either parent may be the primary parent.

[8] Child Custody 76D €==44

76D Child Custody
76DI1 Grounds and Factors in General

76DI1(B) Factors Relating to Parties Seeking

Custody
76Dk44 k. Primary Caregiver. Most Cited
Cases
(Formerly 285k2(3.1), 285k2(3))

Best interests of the child as delineated by statutory
factors set out in M.S.A. § 518.17, subd. 1, require
that where both parents seek custody of child too
young to express preference for particular parent,
and one parent has been primary caretaker of child,
custody should be awarded to primary caretaker,
absent showing that primary caretaker is unfit to be
custodian.

[9] Child Custody 76D €==44

76D Child Custody
76DI1 Grounds and Factors in General
76DI1(B) Factors Relating to Parties Seeking
Custody
76Dk44 k. Primary Caregiver. Most Cited
Cases
(Formerly 285k2(3.1), 285k2(3))
In determining which, if either, parent is primary
caretaker in custody proceeding, trial court must
determine which parent has taken primary respons-
ibility for meals, bathing and grooming, clothing,
medical care, social interaction, aternative care,
bedtime needs, disciplining, educating, and teach-
ing elementary skills. M.S.A. § 518.17.

[10] Child Custody 76D €24

76D Child Custody
76DI1 Grounds and Factors in General
76DI1(A) In General
76Dk24 k. Preference for Mother or Fath-
er. Most Cited Cases
(Formerly 285k2(15))

Child Custody 76D €-~=51

76D Child Custody
76DII Grounds and Factorsin General
76DI1(B) Factors Relating to Parties Seeking
Custody
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76Dk51 k. Relative Fitness. Most Cited

Cases
(Formerly 285k2(3.1), 285k2(3))

No preference arises for either parent in custody
proceeding where facts demonstrate that responsib-
ility for and performance of child care was shared
by both parents in entirely equal way, and under
such circumstances, trial court must limit inquiry to
other indicia of parental fitness. M.S.A. § 518.17.

[11] Child Custody 76D €=>511

76D Child Custody

76DVII1 Proceedings

76DV111(C) Hearing
76Dk511 k. Decision and Findings by

Court. Most Cited Cases

(Formerly 134k301)
Absent determination of which, if either, parent was
primary caretaker of children at time dissolution
proceeding was commenced, trial court's findingsin
custody proceeding were insufficient to support
award of custody. M.S.A. § 518.17.

[12] Child Custody 76D €==44

76D Child Custody
76DI1 Grounds and Factors in General
76DI1(B) Factors Relating to Parties Seeking
Custody
76Dk44 k. Primary Caregiver. Most Cited
Cases
(Formerly 134k298(1))
Any disruption in relationships between children
and their parents occasioned by events leading to
dissolution is irrelevant in determining which, if
either, parent is primary caretaker of children for
purposes of custody determination. M.S.A. §
518.17.

*706 Syllabus by the Court

1. Appellate review of custody determinations is
limited to whether the trial court abused its discre-
tion by making findings unsupported by the evid-
ence or by improperly applying the law.

2. The findings which the trial court made were
supported by the evidence but there were insuffi-
cient findings to support the award of custody.

3. The best interests of the child as delineated by
the statutory factors set out in Minn.Stat. § 518.17,
subd. 1 (1984), require that when both parents seek
custody of a child too young to express a preference
for a particular parent, and one parent has been the
primary caretaker of the child, custody should be
awarded to the primary caretaker absent a showing
that that parent is unfit to be the custodian.

John H. Erickson, Brainerd, for appellant.

Stephen C. Rathke, Brainerd, for respondent.

Heard, considered and decided by the court en
banc.

WAMHL, Justice.

This matter concerns the propriety of the custody
award of two minor children in the judgment and
decree dissolving the marriage of Kelly Jo Pikula
and Dana David Pikula. Both parents sought cus-
tody of their daughters, aged 4 and 2. After a two
day trial, the trial court awarded custody to Dana,
the father. On Kelly's appeal, the Court of Appeals
reversed, 349 N.W.2d 322, concluding that the
evidence, considered in light of the statutory factors
set forth in Minn.Stat. § 518.17, subd. 1 (1984),
was insufficient to support the award of custody.
The Court of Appeals remanded the matter with dir-
ection to the trial court to enter judgment granting
custody to the mother. We granted discretionary re-
view.

Kelly and Dana Pikula were married on March 29,
1980, when Kelly was 17 and Dana 20. At the time
of their marriage, their older daughter, Tiffany, was
8 months old. Prior to Tiffany's birth, Kelly and
Dana had lived with Kelly's sister, Denise, in St.
Paul. After the baby was born, the family moved to
Brainerd, Dana's hometown, where they had fre-
guent contact with Dana's parents and sisters. The

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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Pikula family is closely knit, with Dana's parents at
the center of the family. The family members visit
each other frequently and spend holidays together.
Two of the three adult Pikula children work for
their father, and the parents continue to assist the
adult children financially. Dana took a job with his
father's trucking company, working a split shift as a
driver. Kelly had a second daughter, Tanisha, in
1981, and finished high school while taking care of
the children and managing the home.

As the Court of Appeals observed, it appears from
the evidence that both Kelly and Dana were imper-
fect parents. Dana and members of his family testi-
fied Kelly occasionally had trouble controlling her
temper with the two girls, was somewhat ambival-
ent about her role as mother, and was a poor house-
keeper. Kelly did not dispute she was sometimes
dissatisfied and frustrated, but by her own account
and by the testimony of Dana and his family, she
was a good mother. She testified her dissatisfac-
tions were rooted in her relationship with Dana and
in Dana's problems with alcohol which at times res-
ulted in physical displays of temper and verbal ab-
use. These problems persisted throughout the mar-
riage and became particularly severe after Tanisha,
their second child, was born. Dana was hospitalized
during this period after injuring his hand by putting
his fist through a door. He initially agreed to under-
go counseling at that time, but soon stopped attend-
ing because he “didn't feel he had a problem with
other people.” He did attend AA meetings for a
period, but began drinking again after five or six
months. According to the report prepared by the
custody evaluator, Dana continues to have prob-
lems with chemical dependency.

Kelly and her sisters also testified Dana's drinking
in part precipitated the couple's separation. At the
time Dana began drinking again, Dana forced Kelly
and the children to leave her sister Renee's home in
St. Paul where Kelly had been visiting with the
children. Dana appeared at the house at around 9
p.m. and insisted Kelly and the girls leave immedi-
ately with him. When Kelly resisted, he took the

children, put them in the car, and then dragged
Kelly out of the house. In the meantime, Renee's
boyfriend came out of the house and hit Dana on
the arm with a baseball bat. Kelly said the children
were watching this scene from the car, and once
they were underway, Dana drove recklessly,
shouted at her, and prevented her from comforting
the children. Dana denies he used physical force,
had trouble operating the car, or kept Kelly from
the children. Kelly's sisters stated, though, they
were sufficiently concerned to report the incident to
the police.

Kelly did not remain in the home long after their re-
turn from St. Paul. She said Dana told her he was
going to keep her there and he intended to take the
children away so she would know what it was like
to be alone. He was angry at her for not taking his
side against her sister's boyfriend.* 708 Kelly then
left the home and moved into the Women's Center
of Mid-Minnesota, a shelter for battered women,
where she continued to live until the time of the tri-
al.

During this time, the couple agreed to a joint cus-
tody arrangement until custody was judicially de-
termined. The arrangement was an uneasy one. For
a time, the children remained in the family home
while Kelly and Dana alternated living there on a
four-day rotation schedule. Kelly began bringing
the children to the shelter for her custody period,
however, when tensions between Kelly and Dana
escalated.

The recommendations of three professional social
workers were also before the trial court. All three
recommended that custody be awarded to Kelly.
Social worker Jean Remke met with Kelly and
Dana together or separately four times. In her view,
both Kelly and Dana are somewhat emotionally im-
mature. In Remke's opinion Kelly is “decidedly the
most functional parent,” because she seemed more
capable of “putting herself aside to attend to the
physical and emotional needs of others” while
Dana “repeatedly used the children in efforts to
control their mother,” and showed “no signs of
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really understanding this and no signs of altering
his behavior.”

Social worker Louise Seliski had extensive contact
with Kelly at the shelter, both through individual
counseling and observation. Seliski also found
Kelly had been afit mother to the two girls and be-
lieved she would continue to provide a loving and
supportive environment for them. She said she ob-
served affection between Kelly and the children,
that Kelly never used excessive discipline, and that
the children were always clean. Seliski terminated
therapy with Kelly because Kelly was “handling
her life as well as anyone could expect her to
handle it” and had no significant psychological
problems or chemica dependency. It was Seliski's
recommendation that custody be given to Kelly.

The reports prepared by Remke and Seliski were in-
cluded in the custody evaluation prepared by social
worker Nancy Archibald. The evaluation also in-
cluded reports of interviews with the parties, their
families, neighbors and friends, a church premarital
evaluation, and letters of recommendation. In
Archibald's opinion, the views expressed by Remke
and Seliski were supported by her interviews with
Kelly and Dana. She also recommended, based on
all the data, that custody be awarded to Kelly with
reasonable visitation provided to Dana.

Evidence was also introduced at trial concerning
the custodial environment each parent would
provide the children. Kelly testified she intended to
move with the children to her sister's home in
Maplewood until she could find employment and
move into her own apartment. Dana objected to this
plan, and testified that Kelly's sister had used
marijuana and characterized some of her sister's
friends as “bikers.” Dana testified that he intended
to remain in Brainerd if he were awarded custody
of the girls. He continued to work a split shift at the
time of trial, and his schedule required him to leave
Brainerd at 3:00 am. for Wadena, lay over in
Wadena from 7:00 a.m. until 3:00 p.m., and return
to Brainerd at 7:00 p.m. Occasionally, he would re-
turn to Brainerd during his layover, permitting him

to spend several hours at home. The child care re-
sponsibilities were principally borne by Danas
mother, however, and the children frequently spent
the night with her and were cared for by her during
the day.

Based on this record, the trial court initially made
two key findings of fact in awarding custody to
Dana. These findings stated as follows:

Finding 11. That there is a strong, stable, reli-
gious family group relationship within the Pikula
family that has been developed, nurtured and cul-
tivated over the years. It has stood like a bedrock
through the depression years and post-war years
of plenty and permissiveness. This environment
has inbred in the family a unity, respect, loyalty
and love that for the most part has been destroyed
and lost in most modern American families. * 709
It isin the best interest of the children that they
be kept in the cultural family environment.

Finding 12. That the environment in which peti-
tioner finds herself is almost the exact opposite.
It is characterized by self-interest and excessive
liberalism.

Both findings were amended 4 months later pursu-
ant to Kelly's motion for amended findings to read:

Amended Finding 11. That there is a strong,
stable, religious family group relationship within
the Pikula family, including respondent and the
children, that has been developed, nurtured and
cultivated over the years. It has stood like a bed-
rock through the depression years and post-war
years of plenty and permissiveness. This environ-
ment has inbred in the family, including respond-
ent, a unity, respect, loyalty and love that for the
most part has been destroyed and lost in most
modern American families. It is in the best in-
terests and welfare of the children that their cus-
tody be awarded to respondent, who shares these
attributes and who will assure that these children
will be raised in the present cultural, family, reli-
gious and community environment of which they
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have been and are integral parts, which environ-
ment affords them stability, appropriate socializ-
ing and family orientation. The children are prop-
erly adjusted to their current home situation,
broadly defined, and to the greater community
within which they have lived virtually their entire
lives, the children behave well and have extens-
ive and qualitative contacts with significant per-
sons within this environment, respondent's per-
sonal environment continues to stabilize and im-
prove and is presently satisfactory, as well as
gives indications of continuing stability, and it is
desirable that the children's continuity with re-
spondent and significant other persons and insti-
tutions here be maintained, respondent offering a
permanent, well-established, concerned and in-
volved, as well as supporting home for the chil-
dren, the overall health of those who likely will
here affect the mental, physical, emotional, edu-
cational, cultural and religious growth of the chil-
dren is good, and respondent is inclined to, has
and likely will continue to care for the children
and raise them in their religion, creed and culture.

Amended Finding 12. That the environment in
which petitioner finds herself is almost the exact
opposite of that in which respondent lives and
will raise the children, it would subject the chil-
dren to considerable uncertainty and instability in
home, community, culture, persons and religion,
should custody be awarded to petitioner, and fur-
ther, such an award would disrupt, curtail and
likely end the children's nurturing and constant
contacts with the environment, persons and insti-
tutions now significantly and positively affecting
their lives, petitioner's behavior and practices of
child rearing as well as her interest in her chil-
dren are at least subject to serious question and
doubt, and it would not be in the children's best
interest to award their custody to petitioner.

The Court of Appeals, in reversing, held that the
trial court had abused its discretion in awarding
custody of the children to Dana on the facts of this
case. The Court of Appeas noted little reference

was made by the trial court to the statutory factors
set forth in Minn.Stat. § 518.17, subd. 1 (1984) in
fashioning its findings, that the trial court had in-
stead emphasized the desirability of Dana's exten-
ded family, and had dismissed the expert opinions
of three social workers. Moreover, the court ob-
served it appeared the trial court had penalized
Kelly for the divorce and remarriage of her parents,
for actions and attitudes of other close relatives,
and for her involvement with persons concerned
with women's issues, without finding that any of
these factors affected the relationship between chil-
dren and mother. The Court of Appeals viewed the
matter as controlled by our decision in Weatherly v.
Weatherly, 330 N.W.2d 890 (Minn.1983), where
we reversed the trial court's award of custody to the
father because the court had disregarded*710 all
evidence reflecting negatively on the father, disreg-
arded substantial evidence in favor of the mother,
and disregarded statutory criteria which would have
weighed in favor of the mother.

On appeal to this court, Dana claims the Court of
Appeals erred in reversing the trial court's award of
custody. He contends the Court of Appeals ex-
ceeded its scope of review for custody awards, that
the trial court's findings are sufficiently supported
by the evidence, and that the award is in conformity
with law.

[1][2] 1. The petitioner asserts the Court of Appeals
exceeded the scope of its power of review in de-
termining the issue before it. Appellate review of
custody determinations is limited to whether the tri-
al court abused its discretion by making findings
unsupported by the evidence or by improperly ap-
plying the law. Weatherly v. Weatherly, 330
N.W.2d 890 (Minn.1983); Berndt v. Berndt, 292
N.W.2d 1 (Minn.1980). The Court of Appeals saw
the issue to be “whether the trial court properly
granted custody of the parties' two children to re-
spondent,” suggesting that de novo review of the
entire record was appropriate. Such a review is in-
appropriate. That the Court of Appeals may have
misconstrued the scope of its review in reaching its
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decision, however, does not automatically mandate
reversal. This court must review the sufficiency of
the evidence in the underlying record to determine
the propriety of the trial court's decision and may or
may not reach the same result as that reached by the
Court of Appeals.

[3] 2. The trial court's findings must be sustained
unless clearly erroneous. Weatherly, supra; Berndt,
supra. The trial court's first finding describes the
custodial environment provided by Dana and his
family. The court found that the extended Pikula
family surrounded the girls with a social milieu im-
bued with the “traditional” values, shared and
fostered by Dana. The court further found that the
girls were significantly attached to that environ-
ment, so as to be afforded “stability, appropriate so-
cializing and family orientation,” and that Dana
would continue to raise them within “their religion,
creed and culture.” Given the close knit and inter-
dependent character of the Pikula family, these
findings appear reasonably supported by the evid-
ence, although they do emphasize the desirability of
the environment that would be provided by the pa-
ternal grandparents and the extended family rather
than that of the proposed custodian, the father.

[4][5] The trial court's findings regarding Kelly's
fitness as a custodial parent are troubling in light of
the whole record. The court found Kelly's environ-
ment would “subject the children to considerable
uncertainty and instability in home, community,
culture, persons and religion,” that granting Kelly
custody would sever the children's relationship with
the Pikula family, and that Kelly's “behavior and
practices of child rearing as well as her interest in
her children are at least subject to serious ques-
tion.” Each of these findings was contradicted by
evidence submitted by Kelly, and inconsistent with
testimony from Dana and his family that Kelly was
a good mother. In fashioning these findings, the tri-
al court also discredited the custody evaluator's re-
port and the recommendations of two other profes-
sional counsellors. The trial court is not, however,
bound to adhere to such expert testimony if it be-

lievesit is outweighed by other evidence. While the
grounds for the trial court's failure to consider this
evidence are not apparent, given our limited scope
of review we cannot conclude there was not suffi-
cient evidence on the record to outweigh it. We
therefore hold that the evidence was adequate to
support the findings which the trial court did make.

[6] 3. We conclude, however, that the trial court
erred in determining that custody of the children
should be awarded to Dana on the basis of the facts
that were found. Minn.Stat. § 518.17, subd. 3
(1984) provides that “[i]n determining custody, the
court shall consider the best interests of the child *
* * " The statute further *711 defines “best in-
terests of the child” as “all relevant factors” to be
considered and evaluated by the court, including:

(@) The wishes of the child's parent or parents
asto his custody;

(b) The reasonable preference of the child, if
the court deems the child to be of sufficient age
to express preference;

(c) The interaction and interrelationship of the
child with his parent or parents, his siblings, and
any other person who may significantly affect the
child's best interests;

(d) The child's adjustment to his home, school,
and community;

(e) The length of time the child has lived in a
stable, satisfactory environment and the desirabil -
ity of maintaining a continuity;

(f) The permanence, as a family unit, of the ex-
isting or proposed custodial home;

(g) The mental and physical health of al indi-
vidualsinvolved;

(h) The capacity and disposition of the parties
to give the child love, affection, and guidance,
and to continue educating and raising the child in
his culture and religion or creed, if any; and
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(i) The child's cultural background.

The court shall not consider conduct of a pro-
posed custodian that does not affect his relation-
ship to the child.

Minn.Stat. § 518.17, subd. 1 (1984). In Berndt v.
Berndt, 292 N.w.2d 1 (Minn.1980), we held the
enumerated statutory criteria, even absent consider-
ation of other relevant factors, mandate that, when
the evidence indicates that both parents would be
suitable custodians, the intimacy of the relationship
between the primary parent and the child should not
be disrupted “without strong reasons which relate
specificaly to the [primary] parent's capacity to
provide and care for the child.” Berndt, 292
N.W.2d at 2. Awarding custody to the non-primary
parent without such strong reasons, when the
primary parent has given the child good care, may
constitute reversible error. Id.

[7] The guiding principle in all custody cases is the
best interest of the child. Berndt, 292 N.W.2d at 2,
citing Minn.Stat. § 518.17, subd. 1 (1976); Rosen-
feld v. Rosenfeld, 311 Minn. 76, 249 N.W.2d 168
(1976); LaBelle v. LaBelle, 296 Minn. 173, 207
N.W.2d 291 (1973). The importance of emotional
and psychological stability to the child's sense of
security, happiness, and adaptation that we deemed
dispositive in Berndt is a postulate embedded in the
statutory factors and about which there is little
disagreement within the profession of child psycho-
logy. See J. Goldstein, A. Freud and A. Solnit, Be-
fore the Best Interests of the Child 31-35 (1979);
Leonard & Provence, The Development of Parent-
Child Relationships and the Psychological Parent,
53 Conn.B.J. 320, 326 (1979); Okpaku, Psycho-
logy: Impediment or Aid in Child Custody Cases?
29 Rutgers L.Rev. 1117, 1121-22 (1976) cited in
Klaff, The Tender Years Doctrine: A Defense, 70
Cal.L.Rev. 335, 348 (1982). For younger children
in particular, that stability is most often provided by
and through the child's relationship to his or her
primary caretaker-the person who provides the
child with daily nurturence, care and support. As
we further noted in Berndt, a court order separating

a child from the primary parent could thus rarely be
deemed in the child's best interests. Courts in three
other states have reached similar conclusions in
construing their custody statutes and rules.
Garska v. McCoy, 278 S.E.2d 357 (W.Va.198l);
*712In re Maxwell, 8 Ohio App.3d 302, 456 N.E.2d
1218 (1982); VanDyke v. VanDyke, 48 Or.App.
965, 618 P.2d 465 (1980); see also Commonwealth
ex rel. Jordan, 302 Pa.Super. 421, 448 A.2d 1113
(1982). We follow the reasoning of those states in
adopting the rule that when both parents seek cus-
tody of a child too young to express a preference,
and one parent has been the primary caretaker of
the child, custody should be awarded to the primary
caretaker absent a showing that that parent is unfit
to be the custodian.

FN1. Four of the nine statutory criteria rest
on the centrality of continuity of care and
environment to the best interest of the
child. See Minn.Stat. § 518.17, subd. 1(c),
(d). (e), (f) (1984).

FN2. Historically, similar but not identical
considerations supported the “tender
years’ doctrine, the legal rule that when a
child is of ayoung age, custody should or-
dinarily be awarded to the mother. That
doctrine, unlike the rule we announce
today, was premised on a presumed natural
capacity of women to selflessly and in-
stinctively raise children, often articulated
in terms such as:

[N]othing can be an adequate substitute
for mother love-for that constant minis-
tration required during the period of nur-
ture that only a mother can give because
in her alone is duty swallowed up in de-
sire; in her alone is service expressed in
terms of love.

Jenkins v. Jenkins, 173 Wis. 592, 593,
181 N.W. 826, 827 (1921). While at one
time the tender years doctrine was uni-
versally adopted in the state courts, most
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jurisdictions have repudiated the doc-
trine as sex discriminatory. A recent sur-
vey of state laws lists 38 states which
have rejected the presumption, four
which retain “tiebreaker” versions, and
eight states with doubtful or unique
laws. Freed & Foster, Divorce in Fifty
Sates: An Overview as of August 1,
1981, 7 Fam.L.Rep. 4049, 4063 (1981).

The primary parent preference, while in
accord with the tender years doctrine in-
sofar as the two rules recognize the im-
portance of the bond formed between a
primary parent and a child, differs from
the tender years doctrine in significant
respects. Most importantly, the primary
parent rule is gender neutral. Either par-
ent may be the primary parent; the rule
does not incorporate notions of biologic-
al gender determinism or sex stereotyp-
ing. In addition, the rule we fashion
today we believe will encourage co-
parenting in a marriage unlike the tender
years doctrine which, for fathers, meant
that whatever function they assumed in
the rearing of their children would be
deemed irrelevant in a custody contest.

Continuity of care with the primary caretaker is not
only central and crucia to the best interest of the
child, but is perhaps the single predicator of a
child's well-being about which there is agreement,
and which can be competently evaluated by judges.
The other indicia of a child's best interests set forth
in section 518.17, while plainly relevant to a child's
wellbeing and security, are, by contrast, both inher-
ently resistant of evaluation and difficult to apply in
any particular case. Subdivision 1(g) and (h) re-
quire judges to assess the proposed custodians
“mental and physical health,” and “capacity and
disposition” to give the child “love, affection, and
guidance.” A trial court is further required to con-
sider all other “relevant factors” in reaching its de-
cision. We are mindful that trial courts, seeking to

apply these factors to reach an intelligent determin-
ation of relative degrees of fitness, must aspire to a
“precision of measurement which is not possible
given the tools available to the judges.” Garska,
278 S.E.2d at 361. Moreover, as one author has ob-
served, “[elmpirical findings directly or indirectly
relevant to questions for which judges deciding dif-
ficult [custody] cases need answers are virtually
nonexistent.” Okpaku, supra at 1140. The legis-
lature, in enacting Minn.Stat. § 518.167 (1984),
which permits trial courts to order professional cus-
tody evaluations, has recognized the special needs
of judges in that regard. That custody evaluations
may not adequately provide a judge with such
needed insight in particular cases, however, is em-
bedded in the rule that such evaluations may be dis-
regarded when outweighed by other evidence.

This inherent lack of objective standards aside from
primary parent status in custody determinations has
several related effects which are not in the best in-
terests of children. Imprecision in the application of
the law may result in “wrong” results, and in unpre-
dictability of outcome. Parents already estranged
may be tempted to use a threatened custody contest
strategically when neither parent can predict with
any certainty which parent will ultimately be awar-
ded custody. The availability of such strategies can-
not in any sense be viewed as in the best interests
of the children involved. See generally Mnookin &
Kornhauser, Bargaining in the Shadow of the Law:
The Case of Divorce, 88 Yale L.J. 950 (1979).

This situation is exacerbated by the fact that the
two parents may be unequally situated with respect
to other matters at issue in the negotiation process.
A parent who has remained at home throughout a
marriage to raise the children will often have sacri-
ficed economic and educational opportunitiesin or-
der to perform that role, and he or she will likely be
in greater need of economic support upon dissolu-
tion of a marriage. A spouse in that position has
*713 only one issue available to “concede” in the
division of marital assets: custody of the children.
At the same time, as the Garska court observed,
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“uncertainty of outcome is very destructive of the
position of the primary caretaker parent because he
or she will be willing to sacrifice everything in or-
der to avoid the terrible prospect of losing the child
in the unpredictable process of litigation.” Garska,
278 S.E.2d 356 at 360 (W.Va.1981). Moreover, in
practical fact, many primary caretakers may simply
be unable to afford the expense of litigation at all,
further weakening their bargaining position when
the uncertainty in the outcome of atrial is necessar-
ily high. The rule we fashion today should largely
remove the issue of custody from the arena of dis-
pute over such matters, and prevent the custody de-
termination from being used in an abusive way to
affect the level of support payments and the out-
come of other issues in the proceeding.

The inherent imprecision heretofore present in our
custody law has, in turn, diminished meaningful ap-
pellate review. We have repeatedly stressed the
need for effective appellate review of family court
decisions in our cases, and have required specificity
in written findings based on the statutory factors.
Rosenfeld v. Rosenfeld, 311 Minn. 76, 249 N.W.2d
168, 171 (1976); Peterson v. Peterson, 308 Minn.
297, 242 N.W.2d 88, 94 (Minn.1976); Wallin v.
Wallin, 290 Minn. 261, 267, 187 N.W.2d 627, 631
(1971). We are no less concerned that the legal con-
clusion reached on the basis of those findings be
subject to effective review. We recognize the inher-
ent difficulty of principled decisionmaking in this
area of the law. Legal rules governing custody
awards have generally incorporated evaluations of
parental fitness replete with ad hoc judgments on
the beliefs, lifestyles, and perceived credibility of
the proposed custodian. See, e.g., Jarrett v. Jarrett,
78 111.2d 337, 36 111.Dec. 1, 400 N.E.2d 421 (1979),
cert. den. 449 U.S. 927, 101 S.Ct. 329, 66 L.Ed.2d
155 (1980) (mother's cohabitation contrary to the
moral standards of the state). It is in these circum-
stances that the need for effective appellate review
is most necessary to ensure fairness to the parties
and to maintain the legitimacy of judicial decision-
making.

[81[9][10] For these reasons-the recognized need
for stability in children's lives, the uncertainty of
other indicia of a child's best interests in custody
decisions, and the pressing need for coherent de-
cisionmaking on the trial court level and for effect-
ive appellate review-we hold the factors set forth in
section 518.17, subd. 1, require that when both par-
ents seek custody of a child too young to express a
preference for a particular parent and one parent
has been the primary caretaker, custody be awarded
to the primary parent absent a showing that that
parent is unfit to be the custodian. We adopt the in-
dicia of primary parenthood set forth in Garska to
aid trial courts in determining which, if either, par-
ent is the primary caretaker:

Whileit is difficult to enumerate all of the factors
which will contribute to a conclusion that one or
the other parent was the primary caretaker parent,
nonetheless, there are certain obvious criteria to
which a court must initially look. In establishing
which natural or adoptive parent is the primary
caretaker, the trial court shall determine which
parent has taken primary responsibility for, inter
alia, the performance of the following caring and
nurturing duties of a parent: (1) preparing and
planning of meals; (2) bathing, grooming and
dressing; (3) purchasing, cleaning, and care of
clothes; (4) medical care, including nursing and
trips to physicians; (5) arranging for social inter-
action among peers after school, i.e. transporting
to friends' houses or, for example, to girl or boy
scout meetings; (6) arranging alternative care, i.e.
babysitting, day-care, etc.; (7) putting child to
bed at night, attending to child in the middle of
the night, waking child in the morning; (8) dis-
ciplining, i.e. teaching general manners and toilet
training; (9) educating, i.e., religious, cultural,
social, etc.; and, (10) teaching elementary skills,
i.e., reading, writing and arithmetic.

Garska, 278 S.E.2d at 363. When the facts demon-
strate that responsibility for and performance* 714
of child care was shared by both parents in an en-
tirely equal way, then no preference arises and the
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court must limit its inquiry to other indicia of par-
ental fitness. Once the preference does arise,
however, the primary parent should be given cus-
tody unless it is shown that the child's physical or
emotional health is likely to be endangered or im-
paired by being placed in the primary parent's cus-
tody.

The indicia of primary parenthood set forth above
make plain that a parent who has performed the tra-
ditional role of homemaker will ordinarily be able
to establish primary parent status in a custody pro-
ceeding involving young children. That this is so
reflects no judgment by this court on the compet-
ence or fitness of parents who choose or are com-
pelled to fashion less traditional divisions of labor
within a family. Our decision today merely encom-
passes our understanding of the traumatic impact on
children of separation from the primary caretaker
parent. Nor do we mean to suggest that a parent
who works outside the home may not be deemed
the primary parent. We would expect that, as
between any two parents, one will be the primary
parent even if neither conforms to the more tradi-
tional pattern of one parent working outside the
home and one within it. See Wagoner v. Wagoner,
310 S.E.2d 204 (W.Va.1983) (both parents em-
ployed, mother found primary caretaker).

[11][12] Turning to the facts of this case, we con-
clude that the matter must be remanded for a de-
termination of which, if either, parent was the
primary caretaker of the children at the time the
dissolution proceeding was commenced. Any
disruption in the relationships between the children
and their parents occasioned by the events leading
to the divorce is irrelevant to that determination. If
either parent was the primary caretaker, custody
should be awarded to that parent absent a strong
showing of unfitness.

FN3. The phrase “at the time the dissolu-
tion proceeding was commenced” is used
to indicate the point in time at which the
family relationships were physically dis-
rupted by events leading to the dissolution

of the marriage, eg., at the time of the
parties separation or the interruption of the
functioning full family unit. In a hearing
on remand to determine which, if either,
parent was the primary caretaker at that
time, and whether that parent was afit cus-
todian, the trial court would, of course, use
the record developed at trial and available
to the court when the initial custody de-
termination was made. While it would be
ingppropriate  to permit factual con-
seguences caused by an improper initial
decision to determine on remand which
parent is found to have been the primary
caretaker, the trial court must look at
present circumstances to determine the
limited issue of the proposed custodian's
fitness. After an award of custody on re-
mand, subsequent changes in circum-
stances of the children or custodian would
be addressed by the noncustodial parent in
amotion for modification of custody under
Minn. Stat. sec. 518.18.

The Court of Appealsis affirmed in part in revers-
ing the trial court's award of custody to the father,
reversed in part in awarding custody to the mother,
and the matter is remanded for proceedings consist-
ent with the rule set out in this opinion.

KELLEY, J., took no part in the consideration of
this case.

Minn.,1985.

Pikulav. Pikula
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